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It is a privilege to join in this tribute to Louis Schwartz, whose
long and distinguished career in the service of law and individual liberty is a landmark of twentieth century American jurisprudence. As
public servant, private citizen, and brilliant scholar, Lou Schwartz has
waged countless battles for freedom and advanced the standard of justice in many different arenas. As a law student in the 1950's, I first
came to know of Lou by reputation. In the 1960's, he was among the
outstanding legal experts who served at President Kennedy's request as
a member of the Lawyers' Committee on Civil Rights. My own personal association with Lou extends over two decades in the Senate, for
he has stood beside us on innumerable legislative battles for progressive
initiatives in the law.
This volume honors Lou by sampling his accomplishments in four
major areas-criminal law reform, individual rights, antitrust, and the
study of l~w in contemporary America. To review his published work
is to find overwhelming evidence of the depth of his scholarship and the
strength of his convictions. But the written word is only a partial portrait of the man; it hardly begins to convey his passionate sense of justice and commitment to the rule of law. To fully comprehend Lou
Schwartz, you have to know him, talk with him, work with him, and
learn from him.
t United States Senator (Massachusetts). A.B. 1954, Harvard University; LL.B. 1959, University of Virginia. From 1979-81 Senator Kennedy was Chairman of the Senate Judiciary Committee. He is presently ranking Democrat on the Labor and Human Resources Committee.
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On criminal law reform, Lou has been the preeminent lawyer of
our time, the pioneer of a generation of code reformers who perceived
the importance of comprehensive reform and who urged the states and
the federal government to modernize their archaic codes. In a sense,
Lou broke our backs and we broke his heart. Congress failed, after a
decade-long fight, to enact a new federal criminal code. But there is a
brighter side: despite the federal failure, more than half the states have
succeeded in adopting new codes for their own jurisdictions-no small
tribute to the energetic work of code reformers. It was Lou Schwartz,
nearly thirty years ago, who best articulated the credo of such reform:
that the law enforcement net cannot be tightened for the
guilty without enmeshing the innocent; that decent law enforcement is possible without impairing the bulwarks against
injustice and tyranny; and that the worth of a society will
eventually be reckoned not in proportion to the number of
criminals it crucifies, bums, hangs or imprisons, but rather
by the degree of liberty experienced by the great body of its
citizenry.'
This powerful vision of the proper aim of the criminal law needs
fresh reaffirmation in the 1980's, if we are to succeed in striking a true
balance between the need for effective law enforcement and the promise
of equal justice.
In defending individual rights and liberties, Lou Schwartz has
been an effective champion of the exclusionary rule,2 a tenacious foe of
unrestrained wiretapping' and of preventive detention," an early advocate of decriminalizing abortion,5 and a leading critic of the Supreme
Court's decision in Rizzo v. Goode,' which, he noted "erect[ed] insuperable barriers to efforts by civil rights groups to force police depart7
ments to take complaints [of police abuse] seriously."
Of all the facets of Lou Schwartz' work displayed in these pages,
none is more revealing than the wartime memoranda reproduced here
that demonstrate his profound commitment to fairness and freedom,
' Schwartz, Purposes of the Penal Law, in The Mind of a Liberal Law Professor Selections
from the Writings of Louis B. Schwartz, 131 U. PA. L. REV. at 848 (1983) [hereinafter cited as
Selected Writings of Louis B. Schwartz].
* Schwartz, Defending the Exclusion of Evidence Obtained by Illegal Police Practices,id. at
858.
* Schwartz, Purposes of the Penal Law, id. at 848.
* Schwartz, Against Authorizing Police to Detain for Investigation, id. at 861.
Schwartz, Abortion: PartialDecriminalizationRecommended, id. at 853.
* 423 U.S. 362 (1976).
7 Schwartz, Favoring Effective Federal Judicial Review of Local Police Abuse, Selected
Writings of Louis B. Schwartz, supra note 1, at 861.
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even in the most troubled times when the temptation to ignore injustice
is most seductive. As a Justice Department attorney, Lou did not hesitate to recommend parole for an interned Japanese fisherman who was
branded "potentially dangerous" by a federal hearing board "on account of his unsatisfactory answers to some of our questions."' In fact,
as Lou insisted, it was the questions that were unsatisfactory. and the
policies of the government that were dangerous.
Nor did Lou Schwartz hesitate to oppose the prosecution of Drew
Pearson for criminal libel of Secretary of State Cordell Hull. Instead,
Lou urged the Justice Department to respect "the privilege of fair comment upon public officers," based "upon the paramount interest in free
discussion of the conduct of public affairs. '
Years later, the Supreme Court wisely gave this view the protection of the first amendment. 10 Other examples of compassion and courage are also retold- in this volume," and I commend each of them for
careful study by students of our democracy in action. Examples such as
these display the highly principled philosophy of one of the liveliest and
most perceptive intellects of our time.
In substantive areas of jurisprudence and in the equally important
areas of legal education and professional responsibility, Louis Schwartz
has consistently met the highest standards of advocacy and scholarship-thoughtful, insightful, constructive, and fair. His life and works
reflect the founding principle that our laws are the wise restraints that
make us free. Everything that Louis Schwartz has touched, he has left
better than he found it, and this volume bears eloquent witness to the
remarkable accomplishments of his remarkable career.

* Schwartz, Relieving the Horrors of the World War II Internment of JapaneseAmericans,

id. at 863.
9 Schwartz, Freedom of Speech, id. at 866.
10 See New York Times v. Sullivan, 376 U.S. 254 (1964).

21 See, e.g., Schwartz, Lenience to Nazi Refugees on Question of "Moral Turpitude" in
Lying to Immigration Authorities, Selected Writings of Louis B. Schwartz, supra note 1, at 865.

